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 1.  TIME:  9:00   CASE#: MSC16-01418 
CASE NAME: CRANE VS. MANGIARACINA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY NATIONAL RAILROAD PASSENGER CORPORATION, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motions for summary judgment are denied.  Civil Code section 846 does 
not bar claims against Amtrak for negligent operation of the train and there is a factual issue 
whether the engineer and assistant engineer were negligent.  (Klein v. United States of America 
(2010) 50 Cal.4th 68, 73, 79; Plaintiff’s Additional Fact (“PAF”) Nos. 38, 39, 42-60, 62.)  Further, 
section 846 does not apply to either Amtrak or BNSF even as to their duties as owners of an 
estate in real property if they are liable of willful misconduct, and there is a triable issue of fact 
whether they are.  (PAF 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33.)   
 
 As for the individual issues that defendants want adjudicated: 
 

1. Plaintiff’s negligence claims based on premises liability are not barred by Section 846 
for the reasons stated above; 
 

2. Plaintiff’s negligence claims based on premises liability are not barred by Public 
Utilities Code section 1759 (a) – CPUC primary jurisdiction; 

 
3. Plaintiff’s negligence claims based on the speed of the train before the engineer or 

assistant engineer saw Mangiaracina’s truck and regarding the horn are barred by 
federal preemption; and 

 
4. Plaintiff’s negligence claims based on failure to observe and apply proper train 

braking are not meritless because triable issues of fact exist.  (Disputed Material Fact 
No. 13, 14, 15, 16; Plaintiff’s Additional Fact Nos.  38, 39, 42-60, 62.) 

 
Defendant Mangiaracina has inexplicably filed an Opposition to defendants’ motion even 

though defendants’ motion is not addressed to any pleading that Mangiaracina filed.  
Magiaracina has no standing to oppose the motion.  The court has not considered his 
Opposition or defendants’ Reply to that Opposition. 
  

Background 
 

On August 20, 2015, plaintiff MacKenzie Crane entered property in which defendants 
BNSF and Amtrak owned an estate or interest in real property in order to gain access to the 
Middle River to float on a raft.  Separately, defendant Joel Mangiaracina entered the same 
property to jet ski.  When leaving the site, Mangiaracina stopped for a few seconds on 
defendants' private railroad crossing, where his truck was struck by a train that had been 
traveling at 75 mph.  The impact catapulted his truck into the air, flinging it 100 feet into the 
Middle River, where it landed on Crane, causing serious injuries.  Crane sued Mangiaracina, 
BNSF and Amtrak.  Crane's Fourth Amended Complaint alleges that BNSF and Amtrak are 
liable for a variety of reasons, including that they failed to install a gate or active warning devices 
at the crossing; they failed to give adequate warnings of the danger of the crossing; they 
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operated the train at excessive speed before braking and failed to slow the train sufficiently once 
the hazard became known. 

 
Requests for Judicial Notice 
 
The court grants judicial notice of the existence and contents of the exhibits attached to 

plaintiff’s Request for Judicial Notice filed 8/22/19 and defendants’ Request for Judicial Notice 
filed 5/29/19.    

 
Contentions 
 
BNSF and Amtrak move for summary judgment.  They contend that all of plaintiff's 

claims are barred by Civil Code section 846 and thus that they are entitled to summary 
judgment.  In the alternative, they seek summary adjudication of the various issues specified at 
the outset of this ruling, i.e., that, at the very least, the premises liability theories are barred by 
Civil Code section 846; that the inadequate warning claim is subject to the primary jurisdiction of 
the CPUC; that the horn and speed claims are barred by federal preemption; and that the 
negligent braking claim lacks merit. 

 
Analysis  
 
Civil Code Section 846 

 
In pertinent part Civil Code section 846 provides as follows:   
 

(a) An owner of any estate or any other interest in real property, 
whether possessory or nonpossessory, owes no duty of care to 
keep the premises safe for entry or use by others for any 
recreational purpose or to give any warning of hazardous 
conditions, uses of, structures, or activities on those premises to 
persons entering for a recreational purpose, except as provided in 
this section. 
 
(b) A “recreational purpose,” as used in this section, includes 
activities such as fishing . . . water sports . . .  riding . . . 
sightseeing . . . and viewing or enjoying . . .  scenic [or] natural . . . 
sites. 
 
. . .  
 
(d) This section does not limit the liability which otherwise exists 
for any of the following: 
 

(1) Willful or malicious failure to guard or warn against a 
dangerous condition, use, structure or activity.  (Emphasis added.)   

 
 “Although section 846 is broad in many respects, it is not all-encompassing.”  (Klein v. 
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United States of America (201) 50 Cal.4th 68, 81.)   It relieves an owner of an estate or interest 
in land of the duty to keep the premises safe for recreational users, but does not relieve him of 
the duty to avoid vehicular negligence.  (Id. at 68, 73, 79, 81.)  In addition to any other role it 
may have had, Amtrak was operating the train at the time of the accident.  Therefore, Amtrak is 
not entitled to summary judgment based on Section 846.   
 

Defendants’ argument that Klein applies only when the plaintiff and defendant are 
engaged in the same activity at the same time is unpersuasive.  Defendants are taking a single 
sentence of Klein out of context.  The sentence was “If the landowner and a recreational user 
are engaged in the same activity on the land at the same time—whether hunting, bicycle riding, 
or driving a vehicle—each should owe the same duty of care to the other and each should be 
subject to the same liability if a breach of that duty results in personal injury to the other” (Klein, 
supra, 50 Cal.4th at 82).  However, when the court said this, it was giving a narrow example of 
what it said was its broader holding, “that section 846 encompasses premises liability claims 
but not vehicular negligence claims.”  (Ibid.)  If a defendant commits vehicular negligence on its 
property and that negligence causes the plaintiff’s injury it does not matter whether plaintiff is 
also then operating a vehicle or simply floating on a raft.  Under Klein, section 846 (a) does not 
apply.  Sections 846’s “safe-premises clause [subdivision (a)] . . . encompass[es] only 
premises liability claims arising from alleged breaches of property-based duties.”  (Id. at 81.)   
 
 Further, even if the court’s reading of Klein were erroneous, the court would still deny 
summary judgment to both Amtrak and BNSF based on the willful misconduct exception to 
section 846.  Judge Tigar analyzed this issue thoroughly in the federal action.  His analysis is 
well-reasoned.  The court adopts it as its own.  (See Order attached as Ex. A to plaintiff’s RJN 
filed 8/22/19 at 11:23-13:23 and particularly at 13:15-23.)  Willfulness generally is marked by 
three characteristics: (1) actual or constructive knowledge of the peril to be apprehended; (2) 
actual or constructive knowledge that injury is a probable, as opposed to a possible, result of 
the danger; and (3) conscious failure to act to avoid the peril. Willful misconduct does not 
invariably entail a subjective intent to injure. It is sufficient that a reasonable person under the 
same or similar circumstances would be aware of the highly dangerous character of his or her 
conduct.  (Manuel v. Pacific Gas & Electric Co. (2009) 173 Cal.App.4th 927, 940.)  There is 
sufficient evidence here that a reasonable trier of fact could find defendants were guilty of 
willful misconduct.  (See Lostritto v. Southern Pac. Transportation Co. (1977) 73 Cal.App.3d 73 
(affirming trial court’s denial of defendants’ motion for JNOV after jury finding of willful 
misconduct).) 
 
 Finally, the court is not persuaded by the foreseeability argument that defendants raise 
as a sub-argument within their section 846 argument.  (See Opening Brief at 8:6-19; Reply 
Brief at 5:7-6:26.)  Defendants provide no authority for the proposition that “any foreseeability 
analysis in this case requires a fact-specific inquiry as to whether the injuries suffered by 
[plaintiff] while floating in a raft on a river adjacent to [the train crossing] were foreseeable to 
[defendants].”  (Reply Brief at 6:9-12.)  In performing an analysis of foreseeability for purposes 
of determining whether a person is relieved of the duty of care under Civil Code section 1714, 
the court’s task is not to focus on such fact-specific analysis but rather “to evaluate more 
generally whether the category of negligent conduct at issue is sufficiently likely to result in the 
kind of harm experienced that liability may appropriately be imposed on the negligent party.”  
(Scott v. Chevron (1992) 5 Cal.App.4th 510, 516.)   That a vehicle negligently driven onto the 
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train tracks would be moved some distance where it could strike other objects and people was 
foreseeable to defendants.  
 
 Defendants argue that a fact-specific foreseeability analysis must be done because 
Section 846 (a) relieves them of their general duties as landowners under Civil Code section 
1714.  But if they are relieved of such duties under section 846 (a), they have no need for a 
foreseeability argument to also relieve them of such duties.  They only need the foreseeability 
argument if they are not relived of duties under section 846 (a) because of the willful 
misconduct exception or for other reasons. 
 
 Defendants undermine their own argument that the court must engage in a fact-specific 
foreseeability analysis.  They criticize plaintiff for citing a general negligence rather than a 
recreational immunity case (Reply Brief at 5:19), but then cite one of their own, Scott, supra.  
Furthermore, Scott is distinguishable.  There, the court held that Chevron’s ability to control the 
actions of drivers on an adjacent highway was too attenuated to impose liability.  Here, 
defendants are not the owners of land adjacent to where the train hit the truck, but of that very 
land.  They had a significant ability to reduce or prevent accidents by installing a gate and an 
active warning device or closing the crossing. 
 
 Finally, even if the court were required to engage in a fact-specific foreseeability 
analysis here, it would conclude this accident was sufficiently foreseeable to impose liability on 
defendants.  The truck flew as far is it did because of its speed and weight, both of which were 
known to defendants.  There was no intervening force, such as a tornado, that caused it to be 
flung much farther than could have been anticipated.   It was foreseeable to defendants that if 
their train hit a vehicle on a train track at or near maximum allowable speed, the vehicle would 
be flung as far as the physical forces involved permitted it to be.     
 
 Public Utilities Code Section 1759 (a) 
 
 Defendants argue that Public Utilities Code section 1759 (a) bars plaintiff’s claim that 
defendants are liable for failing to install a gate or an active warning device at the crossing. 
 

Public Utilities Code Section 1759 (a) states, “(a) No court of this state, except the 
Supreme Court and the court of appeal, to the extent specified in this article, shall have 
jurisdiction to review, reverse, correct, or annul any order or decision of the commission or to 
suspend or delay the execution or operation thereof, or to enjoin, restrain, or interfere with the 
commission in the performance of its official duties, as provided by law and the rules of court.”  

 
Defendants also cite Public Utilities Code section 1202.  That section states, “The 

commission has the exclusive power:  (a) To determine and prescribe the manner, including 
the particular point of crossing, and the terms of installation, operation, maintenance, use, and 
protection of each crossing of . . . a railroad by a street.” 

 
On the other hand, Public Utilities Code section 2106 permits damages actions against 

public utilities and a railroad is a public utility. 
 
In essence, defendants argue that the PUC has already determined what warnings 
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defendants must place at the crossing and if the court permits a jury to award damages based 
on inadequate warnings it is permitting the jury to second-guess the PUC.   

 
California uses a three-part test to determine whether permitting a lawsuit against a 

public utility, such as a railroad, under section 2106 would run afoul of section 1759.  (Hartwell 
Corp. v. Superior Court (2002) 27 Cal.4th 256, 266.)  The third part of that test is whether 
permitting the action would hinder or interfere with the PUC’s exercise of regulatory authority.  
(Ibid.)   

 
Judge Tigar analyzed this issue carefully and thoroughly in the federal action.  The 

court agrees with his conclusion:  plaintiff’s claims “are not barred by section 1759 under these 
particular circumstances.”  (Ex. A to Pltf’s RJN at 21:2-3.)   
 
 Federal preemption of horn and train cruising speed claim 
 
 Plaintiff concedes that these two claims are preempted by the by the Federal Railroad 
Safety Act of 1970.   
 
 The braking claim 
 
 Defendants argue that no triable issue of fact exists regarding the braking claim:  their 
engineer and assistant engineer acted reasonably. 
 
 However, the declarations of plaintiff’s two experts raise a triable issue whether 
defendants’ employees should have braked the train sooner and more aggressively and 
whether, if they had, the truck would not have traveled far enough to have stricken plaintiff 
where she was floating in the river.  Expert Richard Beall opines that the train engineer applied 
only minimum braking 11.1 seconds before the collision and only suppression braking 6 
seconds before the collision.  Neither braking method is intended to significantly slow a train.  
This was already an emergency situation, and the engineer should have employed full-service 
or emergency braking.   The engineer did not employ emergency braking until 1 second before 
the collision (Beall Decl., ¶ 11-13, 17.)   Beall states that the engineer should have employed 
full-service braking 11.1 seconds before the collision and emergency braking 8 seconds before 
the collision.  (Id., ¶19.)  Expert James Loumiet opines that if the engineer had done this, the 
train would have slowed enough that the truck would not have traveled far enough on impact to 
strike plaintiff or reach the Middle River.  The train would have slowed to 42.3 mph rather than 
only to 68 mph at the time of impact, and the speed at which the truck would have been 
traveling as a result of the impact would have been only 20-25 mph rather than 35-40 mph.  
(Loumiet Decl., ¶ 23, 29, 31, 34, 35.) 
 

Defendants are too cavalier in their Reply Brief in dismissing the significance of these 
opinions.  Subtle differences in reaction time and terminal speed can be the difference 
between due care and the lack of it, and between actionable injury-producing negligence and 
an un-actionable near miss.  Plaintiff is entitled to have the trier of fact weigh the validity of 
these expert opinions.   
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Rulings on Evidentiary Objections 
 
Plaintiff’s Objections filed 8/22/19 
 
1 - Sustained.  On the foundation laid, the court would have considered the agreement 

between BNSF and Amtrak had it been attached, but not Bilderback’s statement about what it 
says.  (See Evid. C. § 1523.) 

 
Defendant’s Objections filed 8/29/19  
 
1 – Overruled.  (See Pltf’s Ex. 1, Waddell Decl., ¶ 2, 3; Pltf’s Ex, 2, Ko Depo. p. 32-33.) 
2 – Sustained only as to the last paragraph.  (Hearsay, foundation.)  As to the rest, 

overruled or not material.  (CCP § 437c (q).)  Defendants submitted much of the same 
information in the Ko deposition.  (Def’s Ex. C, Ko Depo. at 87:17-23.)  (See Santa Clara 
University (2014) 226 Cal. App. 4th 830, 856.)   

3, 4, 5, 6, 7, 8, 9 – Overruled. 
10 – Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 
11 – Overruled.  See the last sentence regarding the ruling regarding no. 2.    
12, 13 – Overruled.  See no. 2. 
14 – Overruled. 
15, 16, 17, 18, 19 – Overruled. 
20 – Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 
21 – Overruled.  The court grants plaintiff’s request to take judicial notice of this 

document. 
22 – Overruled. 
23 – Overruled. 
24 – Overruled. 
25, 26, 27 – Overruled. 
28 – Sustained. 
29- Overruled. 
30 – Overruled. 
31, 32, 33, 34 – Overruled. 
35 – Overruled. 
36, 37, 38, 39, 40, 41, 42 – Overruled. 
43 – Sustained.  (Lack of foundation.) 
44, 45, 46 – Overruled. 
47 – Overruled. 
48 – Overruled. 
49 – Overruled. 
50 – Overruled. 
51, 52, 53, 53, 54, 55 – Overruled. 
56 – Overruled. 
57 – Overruled. 
58 – Overruled.                                                                                                                                                                        
59, 60, 61 – Overruled. 
62 – Overruled. 
63 – Overruled.  
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64 – Overruled.  The court has not considered the contents of the Order for the truth of 
any factual matters asserted, but for the legal reasoning employed – a purpose that defendants 
thought was relevant when they asked the court to take judicial notice of this same Order on a 
prior motion and when they referenced it approvingly in their Reply Brief.  (See Reply Brief at 
3:24-25.) 

  

 2.  TIME:  9:00   CASE#: MSC16-02234 
CASE NAME: PASCUA VS. CITY OF PITTSBURG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF PITTSBURG 
* TENTATIVE RULING: * 
 
Continued by the Court to September 19, 2019. 

  

 3.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PURLYAH, INC. 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PURTIS MARKS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01246 
CASE NAME: XCEED FINANCIAL CREDIT UNION  VS.  HELENA NONG 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY HELENA NONG 
* TENTATIVE RULING: * 
 
 
             Defendant Helena Nong’s dba Bee Automotive Motion to Set Aside Default entered on 
October 23, 2017 and Default Judgment, entered on or about March 6, 2018 is granted.  
 
 
Background  
 
  Plaintiff Xceed Financial Credit Union, is the legal owner and lien holder of a 2009 
Mercedes, License Number 6YKJ440.  Defendant Robert Glover defaulted on his payments, 
under a written agreement. Plaintiff alleges Defendant Bee Automotive obtained the vehicle for 
services on April 10, 2017.  Plaintiff learned of Bee’s possession of the vehicle when Defendant 
Bee applied for permission to sell the vehicle.  On June 14, 2017, Plaintiff’s counsel sent a 
demand for the vehicle to Bee Automotive, along with a tender of the amount provided by law 
for storage, towing, etc.  The tender was rejected.  Plaintiff filed this action against Defendant 
Helena Nong dba Bee Automotive for violations of Civil Code §§ 3068, 3070, and Vehicle Code 
§§ 22851 and 10652.5, conversion, and violation of Bus. & Prof. Code § 17200. 
 
 Plaintiff served Defendant Nong by substitute service on August 11, 2017. Default 
entered on October 23, 2017.  Default Judgment was entered against Defendant Helena Nong 
dba Bee Automotive on March 6, 2018 in the amount of $20,326.00.   Defendant filed Notice to 
Set Aside Default Judgment on July 22, 2019.   
 
 
Motion 
 
 Pursuant to CCP §§ 473(b) and 473.5, Defendant Helena Nong moves for an order to 
set aside the default judgment that was entered on October 23, 2017, on the grounds of 
surprise, and the service of summons has not resulted in actual notice to Defendant in the 
action.  Defendant argues she was never apprised of actual notice that she, as an individual, 
was a defendant in this lawsuit in time to defend the action.  Nong learned of the lawsuit in 2019 
when attempting to refinance her home.  
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 Moreover, Defendant maintains the process server did not properly serve the summons 
and complaint.  According to the Proof of Service and Declaration of Mailing, the papers were 
served at an address that included a “Unit D.”  There is no “Unit D” on Defendant’s business 
address. Additionally, Bee Inc. is incorporated and the address for the agent for service of 
process is different than the address the papers were sent.   
 
 Plaintiff opposes the motion on the ground the Defendant did not move diligently to set 
aside the judgment and Defendant’s declaration is disingenuous because Defendant was clearly 
aware of the judgment more than one year prior to filing this motion.  Plaintiff argues that in 
addition to being served with the summons and complaint, Defendant was served with the 
Request for Entry of Default on October 17, 2017.  On May 29, 2018, the San Francisco 
Sheriff’s Dept. served the Memorandum of Garnishee, Notice of Levy Turn Over Order, and Writ 
of Possession.  In July of 2018, the sheriff’s department served a bank levy on Defendant’s 
account.  Plaintiff argues Defendant only sought to set aside the judgment when she wanted to 
refinance her property. 
   
 
Analysis 
 
 Plaintiff motion is granted pursuant to CCP § 473.5.  CCP § 473.5 provides in pertinent 
part: 
 

(a) When service of a summons has not resulted in actual notice to a party in 
time to defend the action and a default or default judgment has been entered 
against him or her in the action, he or she may serve and file a notice of motion 
to set aside the default or default judgment and for leave to defend the action. 
The notice of motion shall be served and filed within a reasonable time, but in no 
event exceeding the earlier of: (i) two years after entry of a default judgment 
against him or her; or (ii) 180 days after service on him or her of a written notice 
that the default or default judgment has been entered. 
  

 “‘The phrase "actual notice" in section 473.5 "means genuine knowledge of the party 
litigant and does not contemplate notice imputed to a principal from an attorney's actual notice.’ 
[Citation.]”   (Tunis v. Barrow (1986) 184 Cal.App.3d 1069, 1077.)  “A defendant seeking 
vacation of a default judgment entered against him must further show that his lack of actual 
notice in time to defend the action was not caused by his inexcusable neglect or avoidance of 
service.  (Ibid. at pp. 1077-1078.) 
 
 Here, Defendant Nong filed a declaration asserting she was never served, personally or 
by substitute, with the summons and complaint.  First, Nong declares that the address on the 
Proof of Service of Summons and Complaint is incorrect.  She maintains there is no “Unit D” at 
the address of her business.  Secondly, Bee Inc. is properly registered with the Secretary of 
State and has agent for Service of Process, with an address completely different from the 
address Plaintiff used for service of process.  Next, Nong argues that since Bee Inc. is an 
incorporated entity and under the facts of the case, it is not reasonable for Nong to be aware 
she was being sued individually.   
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 As to knowledge of the lawsuit, Nong declares that although she had a single 
conversation with Plaintiff’s counsel, it was concerning Plaintiff’s desire to remove the vehicle 
from Defendant’s business.  Defendant maintains there was a “threat” of a lawsuit.  At any rate, 
it does not appear Defendant, who was unrepresented at the time, should be aware that the 
lawsuit would be against her, in her individual capacity.  Defendant admits to learning that a sum 
was levied against her bank account.  However, Defendant declares that once the money was 
debited and the vehicle retrieved, she thought the matter had conclude.  So, it was a surprise 
when the judgment prevent escrow closure on her refinance in early 2019.   
 
 This motion, being filed on July 22, 2019 is within the two years of notice of the default 
judgment. 
 
 “‘It is the policy of the law to favor, wherever possible, a hearing on the merits, and 
appellate courts are much more disposed to affirm an order where the result is to compel a trial 
upon the merits than they are when the judgment by default is allowed to stand and it appears 
that a substantial defense could be made.’ [Citation.]” (Murray & Murray v. Raissi Real Estate 
Development, LLC (2015) 233 Cal.App.4th 379, 388.)  Moreover, “Because the law favors 
disposing of cases on their merits, ‘any doubts in applying section 473 must be resolved in favor 
of the party seeking relief from default [citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 
Cal.App.4th 681, 696.)    
 
  The motion to set aside the default judgment is therefore granted. When appropriate, the 
court may condition the default relief.  The Court may “impose a condition of a protective deposit 
in granting a motion to vacate a default judgment.”  (Goodson v. Bogerts, Inc. (1967) 252 
Cal.App.2d 32, 42.)  Here, Plaintiff has requested the deposit of a surety bond in the full amount 
of the judgment as condition of the relief. The Court, declines to grant the request in the full 
amount. Given Plaintiff’s recovery of possession of the vehicle, a surety bond in the amount of 
$5,000 is appropriate. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01394 
CASE NAME: BANK OF AMERICA VS. HWANG 
HEARING ON MOTION FOR ORDER SETTING ASIDE DISMISSAL OF THE CASE 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Granted.  Default judgment package to be submitted by September 27, 2019. 
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 8.  TIME:  9:00   CASE#: MSC18-00083 
CASE NAME: RAULSTON VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Per stipulation, the hearing is continued to September 19, 2019, at 9:00 a.m., in Department 33. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00736 
CASE NAME: EVANS VS. CAMBRIDGE REAL ESTATE 
HEARING ON MOTION TOR COMPEL VERIFIED RESPONSES TO REQUEST 
FOR PRODUCTION  /  FILED BY CAMBRIDGE REAL ESTATE SERVICES, et al. 
* TENTATIVE RULING: * 
 
Per stipulation, the hearing is continued to October 3, 2019, at 9:00 a.m., in Department 33. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01054 
CASE NAME: ESPINOZA VS. FRESH & NATURAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01054 
CASE NAME: ESPINOZA VS. FRESH & NATURAL 
HEARING ON MOTION FOR CONSOLIDATION WITH C18-01259 
FILED BY FRESH & NATURAL, INC. 
* TENTATIVE RULING: * 
 
Denied.  The only potential common issue between these two cases is Defendant Fresh & 
Natural’s claim that it was not the employer of either Plaintiff.  The Plaintiffs have entirely 
different legal theories and claims that do not appear to involve common witnesses or to be 
related in any way.  Under the circumstances, consolidation is not appropriate. 
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12.  TIME:  9:00   CASE#: MSC18-01259 
CASE NAME: SALAS VS. FRESH & NATURAL 
SPECIALLY SET HEARING ON  (SEE MOTION IN CASE C18-01054) 
FILED 07-24-19 BY FRESH & NATURAL INC. 
* TENTATIVE RULING: * 
 
See line #11. 

 

  

13.  TIME:  9:00   CASE#: MSC18-01733 
CASE NAME: KEADING VS. THE DEMIRIS LAW FIRM 
HEARING ON MOTION TO FURNISH SECURITY PURSUANT TO CCP 391.1 & 
5-21-19 ORDER  /  FILED BY THE DEMIRIS LAW FIRM PC, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01733 
CASE NAME: KEADING VS. THE DEMIRIS LAW FIRM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

15.  TIME:  9:00   CASE#: MSC18-02346 
CASE NAME: ZARCO VS. RIVERA 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY MARIA EUGENIA ZARCO, et al. 
* TENTATIVE RULING: * 
 
Vacated.  A 2nd Amended Complaint was filed on 7/26/19, per stipulation. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE  VS.  SINCLAIR 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER DENYING PRO HAC VICE 
APPLICATION  /  FILED BY PATTI SINCLAIR 
* TENTATIVE RULING: * 
 
Appear. 
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17.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE  VS.  SINCLAIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

18.  TIME:  9:00   CASE#: MSC19-00213 
CASE NAME: J.K. VS KAISER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 
              Defendant John Muir Health’s Demurrer to the First Amended Complaint is overruled.   
The action was filed within the applicable statute of limitations. 
 
 
Background 
 
    Plaintiff, J.K. is the minor child of Plaintiffs Kirsty and Matthew Keilen.  Plaintiff J.K. 
suffered from cancer.  Defendant Laura Lee Kaiser is a licensed registered nurse employed by 
Defendant John Muir Health.  However, at no relevant time were Defendants Kaiser or John 
Muir Health responsible for the medical care and treatment of J.K.    
   
 Defendant John Muir Health learned that Defendant Kaiser, during her employment with 
John Muir, improperly accessed and reviewed Plaintiffs’ Confidential Medical Information 
(“CMI”).   On or about April 10, 2017, for the first time, Plaintiffs were informed by John Muir that 
Defendant Kaiser had, “without legitimate business reason,” accessed J.K.’s CMI on October 6, 
2016, February 2, 2017, February 28, 2017, and March 1, 2017.    
 
 Plaintiffs filed this action, alleging violation of California’s Confidentiality of Medical 
Information Act (“CMIA”) (Cal. Civ. Code § 56 et seq.); Intrusion into Private Affairs; Negligence; 
and Defamation. 
 
 
Motion   
 
 Defendant John Muir Health demurs to the First Cause of Action for “Violation of 
California’s CMIA” and Third Cause of Action for “Negligence” as to Plaintiffs Kirsty Keilen and 
Matthew Keilen on the ground the causes of action are barred by the applicable statute of 
limitations set forth in Code of Civil Procedure § 340.5.  
 
 Plaintiffs allege in the First Cause of Action that John Muir Health, as a provider of health 
care, was obligated to maintain the Confidential Medical Information in a manner that preserved 
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the confidentiality of the information.  They allege that John Muir failed to use such reasonable 
care and Plaintiffs were harmed by Kaiser’s accessing of the CMI without a legitimate business 
reason. As to the Third Cause of Action for  negligence, Plaintiffs allege John Muir Health failed 
to use reasonable care in retaining an obviously unfit employee, failing to maintain the CMI 
safely, and failing to detect Kaiser’s misconduct and preventing her from accessing the 
information again and again.   
 
 Defendant argues that on the face of the complaint, Plaintiffs were informed of the 
circumstances giving rise to their claims in April 2017, that the one-year “notice” limitations 
period applies and that it expired no later than end of April, 2018.  Plaintiffs filed this action over 
nine months later on February 8, 2018.   
 
  Plaintiffs oppose the demurrer on the ground the statute of limitations set forth under 
CCP § 340.5 is inapplicable as these claims against John Muir do not arise out of the rendering 
of professional services.  Here, Plaintiffs specifically allege John Muir Health was in no way 
involved in treating Plaintiffs.  Plaintiffs allege John Muir was negligent in maintaining their 
medical information, which is the same obligation for every entity that maintains medical 
records.    
 
 Cal. Civ. Code § 56.101 of the CMIA provides: 
 

Every provider of health care, health care service plan, pharmaceutical company, 
or contractor who creates, maintains, preserves, stores, abandons, destroys, or 
disposes of medical information shall do so in a manner that preserves the 
confidentiality of the information contained therein. Any provider of health care, 
health care service plan, pharmaceutical company, or contractor who negligently 
creates, maintains, preserves, stores, abandons, destroys, or disposes of 
medical information shall be subject to the remedies and penalties provided 
under subdivisions (b) and (c) of Section 56.36. 

 
 “Any provider of health care, health care service plan, pharmaceutical company, or 
contractor who negligently creates, maintains, preserves, stores, abandons, destroys, or 
disposes of medical information shall be subject to the remedies and penalties provided under 
subdivisions (b) and (c) of Section 56.36.” (Cal Civ Code § 56.101.)  Anyone patient’s medical 
records used or disclosed, may recover compensatory, punitive damages and attorney’s fees.  
Civil Code §§ 56.35 and 56.36. Section 56.20 requires health care providers to establish 
procedures to ensure the confidentiality of patient medical information. 
 
 The CMIA does not specifically state the statute of limitations set forth in Code of Civil 
Procedure section 340.5 applies.  “CCP § 340.5 governs actions against health care providers 
for professional negligence, allowing only one year from the earlier of the date a plaintiff 
discovered or reasonably should have discovered his injury, or three years from the injury, to file 
suit.”  (Johnson v. Open Door Community Health Centers (2017) 15 Cal.App.5th 153, 158.) 
    
           Defendant relies on Francies v. Kapla (2005) 127 Cal.App.4th 1381 to support its 
argument that the claims alleged in the First Cause of Action and Third Cause of Action are time 
barred.  In Francies, the patient had alleged that, without his consent, the doctor disclosed his 
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HIV status to his employer.  The trial court entered judgment in favor of the patient against his 
doctor for violation of the CMIA, among other causes of action.  At issue on appeal was the 
calculation of damages.  In a footnote, the court stated, “Francies, for good reason, does not 
suggest that the MICRA cap is inapplicable to his recovery under the CMIA… Because Kapla's 
violation of CMIA is based on Kapla's professional negligence, the MICRA cap on noneconomic 
damages applies to Francies's recovery under this cause of action.”    (Francies v. Kapla (2005) 
127 Cal.App.4th 1381, 1386, fn. 11.) 
 
 Based on Francies, Defendant argues that the statute of limitations for professional 
negligence also applies to the causes of action under CMIA.  The issue here is whether the 
failure to maintain the confidentiality of the medical information and the negligence in retaining 
Kaiser as an employer constitute professional negligence within the meaning of CCP § 340.5. 
 
  The Court does not find CCP § 340.5 is the applicable statute of limitations. First, “‘the 
professional duty of a hospital [is] primarily to provide a safe environment within which 
diagnosis, treatment, and recovery can be carried out.”  (Bell v. Sharp Cabrillo Hosp. (1989) 212 
Cal.App.3d 1034, 1050.)  “An action for damages arises out of the professional negligence of a 
health care provider if the injury for which damages are sought is directly related to the 
professional services provided by the health care provider.” (Central Pathology Service Medical 
Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 181, 191.) The damages here do not arise from 
the diagnosis, treatment or recovery of Plaintiffs. 
 
 Secondly, our Supreme Court in (Flores v. Presbyterian Intercommunity Hospital (2016) 
63 Cal.4th 75 held, “The definition of ‘professional negligence’ in section 340.5 has four 
elements: (1) ‘a negligent act or omission to act by a health care provider in the rendering of 
professional services,’ (2) ‘which act or omission is the proximate cause of a personal injury or 
wrongful death,’ (3) ‘provided that such services are within the scope of services for which the 
provider is licensed,’ and (4) ‘which are not within any restriction imposed by the licensing 
agency or licensed hospital.’ (§ 340.5, subd. (2).)” (Flores v. Presbyterian Intercommunity 
Hospital (2016) 63 Cal.4th 75, 84.)  In the health care context, the relevant professional service 
is medical care: that is, the medical diagnosis and treatment of patients. “‘[T]he test is not 
whether the situation calls for a high or a low level of skill, or whether a high or low level of skill 
was actually employed, but rather the test is whether the negligent act occurred in the rendering 
of services for which the health care provider is licensed.’ [Citation.]” (Bell v. Sharp Cabrillo 
Hosp. (1989) 212 Cal.App.3d 1034, 1050.)      
 
 Here the hospital's alleged negligent act or omission in the maintaining the confidentiality 
of the medical information does not qualify as negligence “in the rendering of professional 
services,” for which John Muir is licensed. This is particularly so since Plaintiffs allege they were 
not being treated at John Muir. The keeping of the confidentiality of the medical information is 
not inextricably interwoven with medical care provided to Plaintiffs.  “The Supreme Court 
counsels us to “draw a distinction between the professional obligations of hospitals in the 
rendering of medical care to their patients and the obligations hospitals have, simply by virtue of 
operating facilities open to the public, to maintain their premises in a manner that preserves the 
well-being and safety of all users.” (Flores, supra, 63 Cal.4th at p. 87.)” (Johnson v. Open Door 
Community Health Centers (2017) 15 Cal.App.5th 153, 159.)     
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 Finally, as to the negligence cause of action alleged resulting from John Muir’ retaining 
of Ms. Kaiser despite her alleged misconduct, the two-year general negligence limitations period 
applies.  Although, the competent selection and review of medical staff is precisely the type of 
professional service a hospital is licensed and expected to provide, Kaiser was in no way 
involved in the treatment of Plaintiffs.  Selection and review of medical staff are subject to the 
statute of limitations set forth in CCP 340.5 because this action is related to “the business of 
providing medical care to patients and protecting them from an unreasonable risk of harm while 
receiving medical treatment,” but that is not case here.  (See Bell v. Sharp Cabrillo Hosp. (1989) 
212 Cal.App.3d 1034, 1050-1051.)     
 
 The demurrer is therefore overruled as to the First and Third Causes of Action. 
 

  

19.  TIME:  9:00   CASE#: MSC19-00213 
CASE NAME: J.K. VS. KAISER 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 
            Defendant John Muir Health’s Motion to Strike is granted with leave to amend.  
 
 Pursuant to Code of Civ. Pro. §§ 431.10, 435, and 436, Defendant moves to strike the 
following phrases and sentence: 

1.  “punitive damages” at FAC, 5:9; 
2. “and punitive damages” at FAC, 6:5; 
3. The sentence beginning at ¶ 35.  “An officer, director or managing agent of Defendant 

JOHN MUIR and DOES 1-100 knew in advance…are liable for punitive damages.” FAC, 
7:12-19.) 

4. “(5) For exemplary damages”. 
 
 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)  The motion to strike may lie 
where the facts alleged do not rise to the level of “malice, fraud or oppression” required to 
support a punitive damages award. (See Turman v. Turning Point of Central Calif., Inc. (2010) 
191 Cal.App.4th 53, 63.)   
 
 Defendant’s motion to strike is brought on the following grounds: (1) Plaintiffs have 
included the language in violation of CCP § 425.13; and (2) Plaintiff’s lack the factual allegation 
state such a claim for punitive damages against John Muir. 
 
 The Court finds CCP § 425.13 is inapplicable as the conduct giving rise to the claim for 
punitive damages do not arise from professional negligence or the rendering of professional 
services.  CCP § 425.13 provides:  “In any action for damages arising out of the professional 
negligence of a health care provider, no claim for punitive damages shall be included in a 
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complaint or other pleading unless the court enters an order allowing an amended pleading that 
includes a claim for punitive damages to be filed.”   
 
  Instead, the motion is granted on the ground Plaintiffs failed to allege facts sufficient to 
state a claim for the punitive damages.  “In order to survive a motion to strike an allegation of 
punitive damages, the ultimate facts showing an entitlement to such relief must be pled by a 
plaintiff. [Citations.]” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  
Notwithstanding the policy to construe the pleadings “liberally … with a view to substantial 
justice,” punitive damages cannot be pleaded generally. Plaintiff must allege specific facts 
showing that Defendant’s conduct was oppressive, fraudulent or malicious.   (Grieves v. 
Superior Court (1984) 157 Cal.App.3d 159, 203.)   
 
 The motion to strike may lie where the facts alleged do not rise to the level of “malice, 
fraud or oppression” required to support a punitive damages award. (See Turman v. Turning 
Point of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.) “Malice” means conduct which is 
intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried 
on by the defendant with a willful and conscious disregard of the rights or safety of others. Civil 
Code § 3294(c)(1).) Additionally, the terms “despicable” and “willful” were added by amendment 
in 1987 to definition of “malice” set forth in Civil Code § 3294.   (College Hospital Inc. v. Superior 
Court (1994) 8 Cal.4th 704, 725.)  Plaintiffs have not alleged conduct rises to that level.  The 
request for punitive damages is not supported by the allegations of the First Amended 
Complaint.  
 
 Furthermore, for punitive damages against to be imposed against an employer for 
wrongful acts of the employee, Plaintiff must allege either the employer: 1) knew in advance that 
the employee was likely to commit such acts, and employed him or her “with conscious 
disregard of the rights or safety of others”; 2) authorized or ratified the employee's wrongful acts; 
or 3) was itself guilty of “oppression, fraud or malice.” (Civil Code § 3294(b).) Plaintiff failed to 
alleges facts showing either of these. Additionally, with a corporate employer, Plaintiff must 
allege facts showing that an officer, director, or managing agent of the corporation authorized, 
ratified, or had advance knowledge of the employee’s unfitness. (Civil Code § 3294(b).)  Again, 
Plaintiff failed to make such allegation.  
 
 Here, Plaintiffs’ allegations consist of only conclusory and boilerplate language.  
Therefore, the motion to strike is granted.  As with demurrers, the same liberal policy regarding 
amendments applies to motions to strike.  Defendant’s motion to strike is therefore granted with 
leave to amend.  Plaintiff shall file and serve the amended complaint on or before September 
26, 2019. 
 

  

20.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE  VS.  HARGETT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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21.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE  VS.  HARGETT 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER DENYING 
PRO HAC VICE APPLICATION  /  FILED BY GEORGIA HARGETT 
* TENTATIVE RULING: * 
 
Appear. 

 

  

22.  TIME:  9:00   CASE#: MSC19-01113 
CASE NAME: RIVERS VS. NATIONAL UNIVERSITY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NATIONAL UNIVERSITY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

23.  TIME:  9:00   CASE#: MSN19-0101 
CASE NAME: LAS SENDAS  VS.  REUVENI 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY LAS SENDAS COMMUNITY ASSOCIATION 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSN19-1464 
CASE NAME: LLOYD VS. STATE FARM 
HEARING ON PETITION TO COMPEL ARBITRATION & APPOINT ARBITRATOR 
FILED BY JESSICA LLOYD 
* TENTATIVE RULING: * 
 
 
Plaintiff Jessica Lloyd petitions the Court to compel to arbitration her dispute with State Farm 
Mutual Insurance Company, and to appoint an arbitrator.  

For the reasons discussed further below, the petition to compel arbitration is granted (CCP 

§ 1281.2), and the petition to appoint an arbitrator is denied as moot (CCP § 1281.6).   

Burdens, Presumptions, and Findings of Fact 

In ruling on a motion to compel arbitration, the trial court shall order parties to arbitrate “if 

it determines that an agreement to arbitrate the controversy exists[.]” “[T]he party 
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seeking arbitration bears the burden of proving the existence of an arbitration agreement 

by a preponderance of the evidence, and the party opposing arbitration bears the burden 

of proving by a preponderance of the evidence any defense[.]”  

(Nielsen Contracting, Inc. v. Applied Underwriters, Inc. (2018) 22 Cal. App. 5th 1096, 

1106 (citations omitted).) 

A heavy presumption weighs in favor of arbitrability. (Gravillis v. Coldwell Banker Residential 

Brokerage Co. (2006) 143 Cal.App.4th 761, 771.) 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions to 

compel arbitration. “A petition to compel arbitration ‘is in essence a suit in equity to compel 

specific performance of a contract.’” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 

14 Cal.4th 394, 411 (citation omitted).)  

“In these summary proceedings, the trial court sits as a trier of fact, weighing all the affidavits, 

declarations, and other documentary evidence, as well as oral testimony received at the court’s 

discretion, to reach a final determination.” (Engalla v. Permanente Medical Group, Inc. (1997) 15 

Cal.4th 951, 972.) 

Factual Background 

Plaintiff Jessica Lloyd was injured in a car accident on March 4, 2017.  (Fetto Decl. in support of 

Ptn. at para. 2.)  The accident resulted in tens of thousands of dollars in property damage and 

bodily injury.  (Id.)   

Lloyd recovered $15,000 from the responsible 3rd party.  But the responsible 3rd party was 

driving an underinsured motor vehicle at the time of the accident.  So, in December 2017 and 

January 2019, Lloyd sought – via fax and regular mail; but not certified mail –$35,000 from State 

Farm, her insurer, invoking the Uninsured Motor Vehicle Coverage provisions of her car 

insurance policy.i  (Id. at paras. 2-3; Duncan Decl. at para 4. 

Lloyd also demanded arbitration in that correspondence.  (Fetto Decl. in support of Ptn. at para. 

3; Duncan Decl. at para 4.)  And on March 2, 2019, Lloyd demanded binding arbitration via 

certified mail.  (Fetto Decl. in support of Ptn. at para. 3.) 

The arbitrability language of the Uninsured Motor Vehicle Coverage portion of the policy 

relevant to the instant petition states: 

“Two questions must be decided by agreement between the insured and us: 

1. Is the insured legally entitled to collect damages from the owner or operator of the 

uninsured motor vehicleii;  

2. If so, in what amount? 

If there is no agreement, upon written request of the insured or us, these questions shall 

be decided by arbitration as provided by section 11580.2 of the California Insurance 
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Code.  The insured’s written request must be sent to us by certified mail, return receipt 

requested. . . .  Both parties will share the cost of arbitration equally. . . .” 

(Duncan Decl., exh. A (the policy) at p. 14 (internal emphases omitted)) 

On April 29, 2019, the parties agreed on Richard Phelps to act as binding arbitrator for the 

matter, though State Farm’s position was that “the case [was] not yet ripe for arbitration as 

discovery [was] still pending.”  (Duncan Decl. at para 5 & exh. C.)      

On July 31, 2019, Lloyd filed the petition now before the Court.  

Analysis 

The petition to compel contends State Farm “never responded” to Lloyd’s December 2017 and 
January 2019 (i) demands that State Farm “tender the available portion of [Lloyd’s] 
Underinsured motorist policy to settle all claims related to th[e] case”, or (ii) “[i]n the alternative, . 
. . request[ing] binding arbitration”.  (Ptn. at para 5.)   
 
Thus, it is clear from the material before the Court that a dispute has arisen between the parties 
concerning the propriety of arbitration of Lloyd’s claim of $35,000 from State Farm.   
 
Neither party disputes the existence or validity of the arbitration agreement.  Thus, Lloyd has 
carried her burden to establish “the existence of an arbitration agreement”.  (Nielsen 
Contracting, 22 Cal. App. 5th at 1106.) 
 
But State Farm has not carried its burden “of proving by a preponderance of the evidence any 
defense” (Id. (internal citations omitted).)  State Farm contends that the petition is “procedurally 
defective and [ ] moot” and “premature”.  (Opp. at 1:23; id. at 4:22; see generally id. at pp. 3-5.)  
These contentions are unpersuasive, in light of the record before the Court. 
 
The petition is not procedurally defective 
 
State Farm argues that the petition is “procedurally defective” because Lloyd “fail[ed] to include 
the proper memorandum of points and authorities, along with a declaration of counsel” in 
support of the petition to compel.  (Opp. at 3:11-17 (citing Rule of Court 3.1113.)  But the 
petition in the court’s file does include a supporting memorandum of points and authorities and a 
declaration of counsel.  
 
In any event, rule 3.1113 permits, but does not require a court to “construe the absence of a 
memorandum as an admission that the motion . . . is not meritorious.”  Even if State Farm’s 
contention were supported by the record, the Court would decline Stater Farm’s invitation to 
deny the petition on this ground, because of “California[‘s] strong public policy in favor of 
arbitration as an expeditious and cost-effective way of resolving disputes.”  (Avila v. Southern 
California Specialty Care, Inc. (2018) 20 Cal. App. 5th 835, 843.) 
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The record does not support the contention that Lloyd’s petition “was not properly served” on 
State Farm’s counsel 
 
State Farm argues that, while “personal service” of the papers was timely completed, Lloyd’s 
“counsel attempted service on State Farm, knowing State Farm was represented by counsel.”  
(Opp. at 3:22-25.) 
 
As a preliminary matter, the Court observes that the Duncan declaration contains no facts 
supporting this contention by State Farm, and on that basis alone, the argument is rejected.  
(See Cal. Evid. Code section 405.) 
 
Further, State Farm cites no authority for support of the proposition that service of the petition 
and summons on State Farm, rather than on State Farm’s counsel, was improper.  Indeed, case 
law indicates that personal service of a petition to compel arbitration on the opposing party is 
proper.  (See In re Morelli (1970) 11 Cal. App. 3d 819, 835 [discussing CCP. sections 1015 and 
1016, and explaining that a “paper commanding an initial appearance, before the person to be 
made a defending litigant has an attorney of record” may be served on “the defendant 
personally”].)     
 
Lloyd did make a formal demand for arbitration prior to filing the petition  
 
State Farm argues that the petition should be denied, because, “prior to filing the [ ] Petition”, 
Lloyd “never made a proper demand for arbitration as required by the policy[.]”  (Opp. at 4:8-10.)  
Specifically, State Farm suggests that it was “the requirement of service by Certified Mail” that 
Lloyd did not satisfy.  (See id. at 4:1-8 (citing exhibit B).)  State Farm quotes from page 14 of the 
policy: 
 
“If there is no agreement, upon written request of the insured or us, these questions shall be 
decided by arbitration as provided by section 11580.2 of the California Insurance Code.  The 
insured’s written request must be sent to us by certified mail, return receipt requested.”  (Opp. at 
4:4-7 (emphasis omitted); see also exh. A at 14.) 
 
State Farm insists that “the letters to State Farm, collectively attached as Exhibit B” demonstrate 
that Lloyd “never made a proper demand for arbitration”.  (Opp. at 4:8-9.) 
 
But exhibit B of the Duncan declaration contains only one demand letter – the December 2017 
letter by Lloyd’s counsel.  And Lloyd says that on March 2, 2019, she demanded binding 
arbitration via certified mail.  (Fetto Decl. in support of Ptn. at para. 3.)  State Farm is silent as to 
the March 2, 2019, letter, and therefore has failed to carry its burden to prove that Lloyd failed 
properly to invoke the arbitration agreement. 
 
The parties’ agreement on an arbitrator moots the petition in part 
 
State Farm contends that “the petition to compel should be denied as moot because [the 
parties] have agree to an arbitrator.”  (Opp. at 4:11-12.)  This contention has some merit. 
 
In her Reply, Lloyd acknowledges the parties’ agreement that “Richard Phelps” arbitrate the 
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dispute.  (Reply at 2.)   
 
Thus, because there no longer is a dispute between the parties as to the identity of the 
arbitrator, the court denies as moot Lloyd’s request that the Court appoint an arbitrator.  (See 
CCP 1281.6 [“the parties . . .may agree on a method of appointing an arbitrator and that method 
shall be followed”].) 
 
But, though State Farm has agreed on who the arbitrator should be, State Farm has not yet 
agreed to arbitrate.  (See, e.g., exh. C [April 29, 2019, letter from counsel for State Farm to 
counsel for Lloyd, stating: “[a]lthough the case is not yet ripe for arbitration . . . State Farm 
agrees on Richard Phelps to act as arbitrator for this matter”].)  So the petition to compel 
arbitration is not moot in its entirety. 
 
The petition is not premature 
 
State Farm argues that the petition is “premature”, because State Farm “has a right to conduct 
limited discovery under the Insurance Code”, and a necessary precondition for a “meaningful 
arbitration” is “an Orthopedic IME” (independent medical examination), which will “assist with 
resolving the legitimate causation and case value disagreement between” the parties.  (Opp. pp. 
at 4-5.) 
  
State Farm’s argument – though it may have merit – is presented in the wrong forum.  It is not 
for the Court to determine how much discovery is necessary to facilitate a “meaningful 
arbitration”; that is a question for the arbitrator.  (See Berglund v. Arthroscopic & Laser Surgery 
Center of San Diego, L.P. (2008) 44 Cal. 4th 528, 535 [“all discovery disputes arising out of 
arbitration must be submitted first to the arbitral, not the judicial, forum”]; cf. Alexander v. Blue 
Cross of Cal. (2001) 88 Cal. App. 4th 1082, 1085-88 [claims of breach of contract and 
“negligen[t] investigation of” complaint by patient/plaintiff of “inappropriate and sexually 
motivated medical exam” by doctor – performed in connection with patient/plaintiff seeking 
treatment for neck pain after a car accident – were subject to arbitrator’s discovery 
determination’s under CCP sections 1283.05 and 1283.1, because plaintiff’s case “involved 
personal injury resulting from a wrongful act or neglect”].) 
 
So, while actual arbitration of the parties’ dispute theoretically may be premature, State Farm 
has failed to carry its burden to demonstrate that the instant petition to compel arbitration is 
premature.   
 
Timing of arbitration 
 
State Farm, “requests that the Court provide sufficient time for the parties to conduct discovery” 
“if the Court is inclined to grant” the petition.  (Opp. at 5:11-15.) 
 
Lloyd asks the Court to “order . . . that the arbitration be completed with[in] six months of the 
September 5, 2019 hearing date.”  (Reply at 2:4-5; see also Ptn. at 2:26-27.) 
 
Both parties’ requests are denied.  The Court is disinclined to micromanage the arbitration, and 
its timing.  (See Bosworth v. Whitmore (2006) 135 Cal. App. 4th 536, 549-50 [while a court may 
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have “the power . . . to set a date by which the arbitration proceeding must be completed and 
the award rendered”, courts should try to avoid “micromanaging of the arbitration”].)    
 
Lloyd shall prepare an appropriate form of order and circulate it for approval as to form, as 
required by Local Rule 3.54 and California Rule of Court 3.1312. 

___________________ 

i. In the declaration in support of the petition, counsel for Lloyd says that Lloyd demanded 
arbitration “on December 20, 2018, and January 9, 2019.”  (Feeto Decl. in support of Ptn. at 
para 3.)  But State Farm represents that the first demand letter was sent “on December 20, 
2017” (emphasis added).  Attached as exhibit B to State Farm’s counsel’s declaration is a copy 
of a December 20, 2017, letter from counsel for Lloyd.  Accordingly, it appears that Lloyd first 
demanded arbitration in December 2017, not December 2018. 
 
ii. Under the policy, “Uninsured Motor Vehicle means: . . . an underinsured motor vehicle[.]” 
(Duncan Decl., exh. A (the policy) at pp.13-14.) 
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25.  TIME:  9:01   CASE#: MS18-0688 
CASE NAME: BANC OF AMERICA VS. ALI REZAPOUR 
HEARING ON MOTION FOR STAY OF EXECUTION  
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


